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18. We start by making some general observations on the resolution of dispute of beneficial ownership which may involve third
party interest in the context of ancillary relief applications. In TL v ML [2006] 1 FLR 1263, Deputy High Court Judge Mostyn QC
highlighted the difference between determining a dispute of ownership between a spouse and a third party and the discretionary
exercise of determining ancillary relief between spouses. Procedurally, he opined as follows at [36] and [37]:

“[36] In my opinion, it is essential in every instance where a dispute arises about the ownership of property in ancillary relief
proceedings between a spouse and a third party, that the following things should ordinarily happen:

(i) The third party should be joined to the proceedings at the earliest opportunity;

(ii) Directions should be given for the issue to be fully pleaded by points of claim and points of defence;

(iii) Separate witness statements should be directed in relation to the dispute; and

(iv) The dispute should be directed to be heard separately as a preliminary issue, before the financial dispute resolution (FDR).

[37] In this way, the parties will know at an early stage whether or not the property in question falls within the dispositive powers
of the court and a meaningful FDR can take place. It also means that the expensive attendance of the third party for the entire
duration of the trial can be avoided. It is a great pity that none of these steps took place in this case. Had they happened, | believe
that a great deal of the costs would have been saved.”

22. One must not lose sight that the dispute on ownership in these cases often arisen from matrimonial proceedings. But for the
breakdown of marriage and the application for ancillary relief by one spouse in a divorce petition, there would not be any claim
on the property. In other words, the parties only raise the issues on beneficial ownership for the court to determine because of
the matrimonial proceedings.
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25. Further, even in cases where a spouse seeks a proprietary order in respect of the disputed property, the third party
must be involved only if he or she has a competing claim to that property. In this respect, there is a difference between
cases wWhere the third party is the legal owner or one of the legal owners of the disputed property and cases where a
spouse claims that the third party has a beneficial interest in a property legally held under the nhame of that spouse. In
the former case, the third party should be joined as a party since the legal title of the disputed property would have to
be transferred or subject to encumbrance if the ownership issue is resolved by the making of a proprietary order. In the
latter case, the third party should be notified of the claim and if he or she decides to contest the ownership issue, he or she
should apply to be joined as party to the proceedings. If the third party does not apply to be joined, he or she shall be
bound by the judgment: see Order 15 Rule 13A(4) of the Rules of the High Court, applicable by virtue of Rule 3 of the
Matrimonial Causes Rules.

26. Irrespective of the role of the third party in contesting the ownership issue, given the ancillary relief application is the
substratum for such contest, the primary protagonists are often the spouses.
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29. By now, it should be recognized that in matrimonial or family proceedings[1] the parties and those
advising them have a positive duty to engage in constructive settlement negotiations and to participate in
alternative dispute resolution processes like mediation, FDR and CDR in good faith. The rationale for such
duty has been explained in the cases and the judgment of the judge cited at [9] to [11] above.

46. It is therefore wrong to assume that the third party would necessarily wish to take active part in contesting
the beneficial ownership issue. It is also wrong to assume that the third party would not be willing to undergo
some alternative dispute resolution processes in order to settle the matter. Even in the context of general civil
actions where ownership dispute is litigated amongst family members, the court will encourage them to
participate in such processes. Given that the underlying substratum of the ownership dispute is the
matrimonial or family proceedings with the attendant financial implications for the family as discussed above,
it is all the more imperative for the parties, their lawyers as well as the court to take a strong proactive
approach to steer the parties to efficient and proportionate mode of dispute resolution.




LLC v LMWA [2019] 2 HKLRD 529 (CA)

47. Hence, whilst it may not fruitful to have a FDR solely between the spouses before the determination of a
preliminary issue (when the court has decided that there should be a trial of preliminary issue), it does not follow that
there should not be any form of alternative dispute resolution processes involving all the interested parties, including
the third party. On the contrary, such processes should be explored vigorously. In general, though there could be
exceptional cases, there is no reason why there could not be any mediation involving the third party for the resolution
of the dispute of the ownership before moving onto a mediation of the remaining issues in the matrimonial dispute.

49. Bearing in mind the origin of such ownership dispute and the above analysis regarding the underlying character of
these proceedings, and in light of our above observations on the implications for the third party if he or she has to
undergo a full blown trial to resolve the dispute, in appropriate cases judges in the Family Court should exercise the case
management power to direct a process akin to FDR (with modified directions) to take place involving the third
party. The exercise of case management power to facilitate settlement of dispute is one of the underlying objectives
provided for under Order 1A Rule 1(e) of the Rules of the High Court and the power to give a direction for a modified
FDR to be held can be derived from Order 1B Rule 1(2)(l). Practice Direction 15.12 paras 6 and 8 underscore the
applicability of these provisions to matrimonial proceedings of which the trial of preliminary issue, as discussed above,
is part of such proceedings. See also Practice Direction 15.10 para 1.1.
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68. The husband and the wife had previously attempted mediation without success. At the hearing,
this Court suggested that the effectiveness of the process could be enhanced if a FDR can be held with
the assistance of a mediator. There can be matters on which a FDR judge can give useful views and
steer the parties to explore at greater length with a mediator. With such steering, a mediator can
work more effectively with the parties separately in a way which a FDR judge cannot. The mediator
can also refer some issues which divided the parties to the FDR judge for an authoritative
opinion. With synergy between the FDR judge and the mediator, it is also more likely in cases where
parties reach agreement on some but not all the issues, a more costs effective way to resolve the
outstanding issues could be worked out.
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